Before the

Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Federal-State Joint Beard on
Universal Service

NPCR, Inc. d/b/a Nextel Partners

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Alabama

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Florida

Petition for Designation as an
Fligible Telecommunications Carrier
in the state of Georgia

Petition for Designation as an
Eligible Telecommunications Carrier
in the Commonwealth of Pennsylvania

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Tennessee

Petition for Designation as an
Eligible Telecommunications Carrier
in the Commonwealth of Virginia

Federal-State Joint Board on
Universal Service

Nextel Partners of Upstate New York, Inc.

d/b/a Nextel Partners
Petition for Designation as an
Eligible Telecommunications Carrier

in the state of New York

To: The Commission
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NPCR, Inc. and Nextel Partners of Upstate New York, Inc. d/b/a Nextel Partners
(hereinafter, collectively, “Nextel Partners”), by the undersigned attorneys, pursuant to Section
1.41 and 1.115 (d) of the Commission’s Rules, 47 C.F.R. § 1.41, hereby file this Motion to Strike
against the “Reply to Opposition to Application for Review” filed by the Rural LECs on October
27, 2004 (the “Reply™).

In their Reply, the Rural LECs attempt to supplement their Application for Review by
adding a new question for review to this proceeding, specifically, whether designating Nextel
Partners as an ETC is in the public interest.” The Rural LECs did not include this issue in their
Application for Review filed September 24, 2004 (the “Application for Review™), which the
Rural LECs themselves acknowledge “focused on the broader policy implications of the
Bureau’s ongoing review of pending ETC petitions™ and not on the specific question of whether
Nextel Partners’ designation meets the public interest test set forth in Virginia Cellular.

Insofar as it seeks to add a new 1ssue to this proceeding, the Reply violates the strictures
of section 1.115 (d) of the Commission’s rules, 47 C.F.R § 1.115 (d), which requires that an
“application for review and any supplemental thereto shall be filed within 30 days” of the release
date of the order being challenged. Accordingly, pursuant to established Commission rule and

precedent, the Rural LECs’ Reply should be stricken.?

! See Reply at pp. 2-3.
: Reply at pp. 2, 3.

? The new 1ssue that the Rural LECs seek to raise in their Reply was fully addressed by Nextel
Partners in its filings before the Bureau and was fully resolved by the Bureau’s Order in which
the Bureau found that designating Nextel Partners as an ETC is in the public interest. The Rural
LECs have raised nothing new that was not already addressed by the Bureau. The Rural LECs’
belated challenge to the public interest findings of the Bureau would be without merit even if it
had been raised timely within the 30-day period allowed under section 1.115 (d).




1. An Application for Review and any Supplement Thereto Must Be Filed Within 30
Davys of the Date of the Order Being Challenged.

Section 1.115 (d) of the Commission’s rules governing applications for review states
clearly that an “application for review and any supplemental thereto shall be filed within 30 days
of public notice of [the action challenged], as that date is defined in section 1.4(b).” Pursuant to
section 1.4(b) of the Commission’s rules, the date of “public notice” of the Order’ being
challenged in the instant proceeding was August 25, 2004, the release date of the Order.
Accordingly, section 1.115 (d) requires that any application for review and any supplemental
thereto had to have been filed no later than September 24, 2004, the 30™ day after public notice
of the Order.

Commission precedent firmly establishes that when an application for review or a
supplement thereto is filed beyond the 30" day after public notice, it 1s late-filed and must be
dismissed. The Commission routinely dismisses late-filed supplements as being outside the
scope of section 1.115. See In the Matter of BDPCS, Inc., 15 FCC Red 17590, 17596 (2000),
where the Commission dismissed late filed supplements to an application for review, explaining,

We note here that the First Supplement to the Application for Review and the

Second Supplement to the Application for Review are not timely as they are

outside the pleading cycle established in Section 1.115 of our rules, which

requires Applications for Review and supplements thereto to be filed within 30
days of public notice of the Commission’s action on delegated authority.

The Commission will not consider issues raised in a late-filed supplement that were not raised in

the application for review. As the Commission has explained, “Filings after this [30-day] time

4 Federal-State Joint Board on Universal Service, NPCR, Inc. d/b/a Nextel Partners Petitions
For Designation as an Eligible Telecommunications Carrier in the States of Alabama, Florida,
Georgia, Pennsylvania, Tennessee, and Virginia, Nextel Partners of Upstate New York, Inc.
d/bla Nextel Partners Petition For Designation as an eligible Telecommunications Carrier in the
State of New York, CC Docket No. 96-45, DA 04-2667 (rel. August 25, 2004) (“Order”),
amended by Erratum released September 13, 2004.




period are untimely and are dismissed without consideration.”> The Commission also has ruled,
in rejecting an attempt to amend an application for review beyond the 30-day period, “we
dismiss the amendment and its contents shall not be considered part of the record in this
proceeding.”

The Commission will not lightly waive the § 1.115 (d) filing deadline, and has ruled that
“[w]aiver of the filing deadline is appropriate, however, only where equities so require and no
party would be prejudiced thereby.”” Nor will the Commission countenance a party’s belated
attempt to supplement an application for review in the course of filing a Reply or a Response to
an opposing party’s pleading. In such a situation, the Commission has declared that the party’s
“Response, which 1s essentially a supplement to its Application for Review, is untimely in that it
was filed beyond the 30 days allowed for the filing of such pleadings as set forth in 47 C.F.R. §

8 Thus, under

1.115(d) and no good cause warranting further consideration has been shown.
long-established precedent, the Commission routinely dismisses supplements to applications for
review that are filed more than 30 days after the release date of the order being challenged, and

the Commission will not consider issues raised in such late-filed supplements.

2. The Rural LEC’s Reply Must be Dismissed as a Late-Filed Supplement Because it
Attempts to Raise Issues Not Raised in the Application for Review.

The Rural LEC’s Application for Review focused only on broad policy issues of whether

or not the Commission should overturn its recent Virginia Cellular decision that adopted new

* In the Matter of Applications of Transit Mix Concrete and Material Company, 16 FCC Red
15005, 15008-09 (2001) (emphasis added).

S In the Matter of Certain Cellular Rural Service Area Applications, 17 FCC Red 8508, 8509
(2002),

7 In re Application of Crystal Broadcast Partners, 11 Fcc Red 4680, 4681 (1996) (emphasis
added).

¥ In re Applications of Carol Sue Bowman, Joseph B. Prater and Joseph Durham, a Partnership,
d/b/a Prater & Durham,; Heart of Virginia Broadcasting, 6 FCC Red 4723, at nl (1991).




standards for designation of competitive ETCs, and instead declare a moratorium on all ETC
designations pending completion of ongoing general rulemaking efforts that are considering
general issues of Universal Service Fund growth and methodology for calculating support. As
Nextel Partners correctly observed in its Opposition to the Application for Review
(“Opposition”) filed October 12, 2004, the Application for Review did not “challenge any of the
substantive findings set forth in the Bureau’s Order, nor [did it] dispute that the Burean’s Order
granting Nextel Partners’ petitions is fully in accord with the Commission’s Firginia Cellular
standard.”® Tn fact, it 15 clear that the Rural LECs did not intend to raise these issues and instead
knowingly omitted them, acknowledging in their Application for Review that they were
“[s]etting aside ... concerns about the Bureau’s application of the Virginia Cellular standards to
the Nextel ETC Petitions,” and were instead seeking Commission review only on the broader
policy issues noted above. "

In their Reply, the Rural LECs now attempt to add to this proceeding the very issue that
they knowingly chose to omit when they filed their Application for Review. Specifically, they
seck to introduce arguments on the issue of whether Nextel Partners demonstrated it meets the
requirements for designation as an ETC. The Rural LECs do not however dispute that they
failed to include this issue in their Application for Review. To the contrary, the Reply
acknowledges that the Application for Review in fact “focused on the broader policy
implications of the Bureau’s ongoing review of pending ETC petitions.”"'

The Rural LECs’ attempt to supplement their Application for Review with the addition of

a new issue after expiration of the 30-day period established under section 1.115 (d) is prohibited

’ Opposition at p.3.
10 Application for Review at p.i.
'"Reply at 2, 3.




under the rules as well as the established Commission precedent discussed above. The Rural
LECs have not shown good cause that might warrant waiver of the 30-day filing requirement
under section 1.115 (d),'* and in fact they could not do so since, as discussed above, their
omission of this issue from their Application for Review was both knowing and intentional.
Moreover, any such waiver of section 1.115 (d) in this case would be inappropriate as it would
result in prejudice to Nextel Partners.'” Accordingly, the Commission should dismiss the Reply
as a late-filed supplement and make clear that the Commission will not consider the new issues
raised therein as part of this proceeding.

CONCLUSION

In view of the foregoing, the Commission should dismiss the Reply of the Rural LECs as
a late-filed supplement and should make clear that the Commission will not consider as part of
this proceeding the new issues raised therein.
Respectfully submitted,
NPCR, INC.

NEXTEL PARTNERS OF UPSTATE
NEW YORK, INC.

o JTRHIL L

Albert J. Catalano

Matthew J. Plache

CATALANO & PLACHE PLLC
3221 M Street, NW

Washington, DC 20007

(202) 338-3200 telehone

(202) 338-1700 facsimile

Counsel for Nextel Partners
Date: November 8, 2004

12
See Carol Sue Bowman, supra.

13 See Crystal Broadcast Partners, supra.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 8® day of November 2004, copies of the

foregoing Motion to Dismiss were sent by first-class U.S. Mail, postage prepaid, to each of the

following:

Gerard J. Waldron

Mary Newcomer Williams

Covington & Burling

1201 Pennsylvania Avenue, NW

Washington, DC 20004-2401

Counsel to TDS Telecom and the Rural
Local Exchange Carriers

Mark D. Wilkerson, Esq.

Leah S. Stephens, Esq.

Wilkerson & Bryan, P.C.

405 South Hull Street

Montgomery, AL 36104

Counsel to the Alabama Rural LECs and the
Rural Local Exchange Carriers

Chairman Michael K. Powell®

Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Commission Kathleen Q Abernathy”
Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Commissioner Michael J. Copps’
Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Commissioner Kevin J. Martin”
Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

" Served by Hand Delivery.

Commissioner Jonathan S. Adelstein”
Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Jeffrey Carlisle, Chief"

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

John F. Jones

Vice President, Federal Government
Relations

CenturyTel, Inc.

100 CenturyTel Park Drive

Monroe, LA 71203

Stuart Polikoff

Jeffrey W. Smith
QPASTCO

21 Dupont Circle, NW
Suite 700

Washington, DC 20036

Elizabeth H. Barnes

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120




Norman James Kennard

Malatesta Hawke & McKeon LLP

Harrisburg Energy Center

100 North Tenth Street

PO Box 1778

Harrisburg, PA 17105-1778

Counsel to the Pennsylvania Telephone
Association

Karen Brinkmann

Jeffrey A. Markes

Latham & Watkins LLP

555 Eleventh Street, NW
Suite 1000

Washington, DC 20004-1304
Counsel to CenturyTel, Inc.

Ann H Rakestraw

Venzon

1515 North Courthouse Road
Suite 500

Arlington, VA 22201

David C. Bergman

Chair, NASUCA Telecommunications
Committee

[0 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

John Kuykendall

Kraskin, Lesse & Cosson, LLC

2120 L Street, NW, Suite 520
Washington, DC 20037

Counsel to Georgia Telephone Association

Robert R. Puckett

Louis Mauta, Esq.

New York State Telecommunications
Association, Inc.

100 State Street

Suite 650

Albany, New York 12207

Frederick G. Williamson
President, FW&A, Inc.

2921 East 91 Street, Suite 200
Tulsa, OK 74137-3355

Scott Burnside

Commonwealth Telephone Company
100 CTE Drive

Dallas, PA 18612

Gerald W. Gallimore

Citizens Telephone Cooperative, Inc.
PO Box 137

Floyd, VA 24091

L. Ronald Smith

MGW Telephone Company
PO Box 105

Williamsville, VA 24487

C. Douglas Wine

North River Telephone Cooperative
PO Box 236

Mt. Crawford, VA 22841-0236

Stanley Cumbee

Pembroke Telephone Cooperative
PO Box 549

Pembroke, VA 24136

Kevin Saville

Frontier Communications of Georgia
2378 Wilshire Blve

Mound, Minnesota

Milton R. Tew

Buggs Island Telephone Cooperative, Inc.
PO Box 129

Bracey, VA 23919

Elmer H. Halterman

Highland Telephone Cooperative
PO Box 340

Monterey, VA 24465




K.L. Chapman, Jr.

New Hope Switchboard Association
PO Box 38

New Hope, VA 24469

J. Allen Layman
NTELQOS Telephone Inc.
401 Spring Lane
Waynesboro, VA 22980

Christopher French

Shenandoah Telephone Company
PO Box 459
Edinburg, VA 22824
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Matthew J. Plache




